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OGC Has Reviewed
5 January 195k

MIMORARDAM FOR:  Asslistant Complroller

SIBIECT : Liguidation of Cwe ot of Termiral lesve - Staf?
Agent I I 25X1A9A

1. leamﬁts goncurrence in the content of & propoged
25X1 dispateh, sdviging as to the method of collectier of
the subject overpeyment. You have ssked that if we finé legel objection

to the recamendeld procedure for gollection, we furndsh our opinion
and sdvige with regpect to three gpecific points which cavetitule the
legal gqueetions rolsed by the proposed dispalch,

2. Ve concuwr in paresgraph 1 of the proposed digpateh. o systen
of periocdic paymernts would seenm to be the only loglcel solutlion 1o
collection of g considersble sum which the employee was F‘&.m.‘m,., ,Jy;f-
unable 0 liguidate Irmodictely. We asoume tiat you are satigfied tiu
the terms of repayment sre the optlmen Trom the Zgeucy %%wéf}ai.s ad
that process of cn}.leat;cm will 50t be unnecessarily protracted.

3. ¥e are uvabdle t0 concur in the remaluing portiome of the pro-
poned dlgpateh and theresfore will address ocwselves Lo the so
third questiong ralscd iv persgreph 2 of the reference.

L., There 14 20 suthority wider cxisting Pederud fucome Lux Law
and regulationg Tor & cash-basls foxpagyer to report ou hip velurs
salary in eny year in which he has repeld s excess of salary recelved
wder clalm of right In s pricr yeur. The laxpayer a.mwvzs..ieg L wef v
overpayments previmw recelved dn such monper Dinds blusel? b o lepal
d8leoms Inagmuch s 4o 1s yr&ma@&ﬁ Prasn regpeudng Lis price ,;a.m ‘s
return, hecauge repeyuent o Lol meds wntil e subseqguent yoesr, and ot
the seme time is slloved Lo recoyy & tax benglit Irom repsyment culy
by an itemized miscellanecus deduetion lo ¢k jyeor Lo which wepeid,
thereby precluding ues of the standard deduction which be migint other-
wige exploy. The fundsmental rule {rom whioch this seeming ineguity
resalts is groanded uwpon a decislon m’ the U. 3. Supreme Court in
Ems'th}&mrim 0Ll Compeny v. Burnet, 280 U5 317, 3 USTC pesregraph OL3

19%2).

; 5. As 18 spperent, the only exe&ytim to the ule i Limited to
cages of recaipt baeed wpoi adgence of any claim of right. [ithough
there is & 8earth of case lov on thls poict, we zre informslly advised
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by officisis of the Interral Revemue Service that abeence of claim of
right can be found only in thoge situstions where the texpayer at the
tinme of receipt is sware thet he hes recelved an excessive payment and
congequently reelizes the restrictions upor ite dlsposition. Tmasmuch
as the effect of the provedure, which you indicetc ig presently
followed, mey be to efford en upwarrented fax banelit Lo certain employves
unfer eircumgtances that are not directly related $o the pecullar
funetions of this Agency, we 30 rot Beliewve that 1t cen be glven tlanket
legal sanetion except where vecognition is obtelned from the Intevnal
revenue Service of perticuler clrcumstences unique to CTA which justify
non~applicstion of the gtrict claim of right test. To this end we

nave informally mentioned the existence of the problen to clesred
officials in IRS and Nomished then hypothetical llustratlens ol
various ways in vhich 317Pleulty may arise. Thesc ofTlclale evidenced
full apprecigilon of the natwre of the problem end wisiwd to glve

it more complete camsiderstion before indleating lhe extent o which
they felt cur circusetances Pell without e clsim of right rule. Ve
will inform you 85 soon ag we have beard forther from them.

6. We are of the gpinieon thet the languape of paregraph 3 of the
propased digpatch should be sppropristely reworded 1o eeplog witlh the
inlon of thls oflice dated 10 December 1053, mubjecl, Annua’ lesve,
25X1A2D1 bwtﬁ:‘:‘ Agents,” cuples o vhlch were furrished you.

25X1A9A
I |

Cflice of Geseral Coungel

0GC/GHK:cst

Distribution:
Orig & 1 - Addressee
v1 - Leave Problems
1 - GHK
1 -o06c, 317 L1 25X1A6A

1 Chrono
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Secumy lnform" inn <
Oﬁice Memorandum . vnitep sTaTES GOVERNMENT

TO :

25X1A%A
FROM

SUBJECT:

25X1A9A

General Counsel DATE: 9 December 1953
Attn: | | == Room 1711 J. Bldg.

Assistant Comptroller

Liguidation of Overpayment of Terminal Leave -~ Staff Agent

1. Subject employee received an erroneocus lump sum leave
payment in Januery 1952 in the amount of $1,651.81. To adjust this
error now requires (&) collection of the overpayment, (b) adjust-
ment in subject's 1953 and/or 1954 incoms tax statement to compen-
sate for the excess taxes paid by the employee in 1952 because of
the overpayment, (c) restoration of employee's annual leave after
refund of overpayment is received.

2. Attached hereto is a proposed dispatch Lo
subject. We would appreciate receiving your concurrence om GCRi1s
dispatch or your opinion end advice on the following points:

a., Paragraph 1 of the dispatch authorizes the employee
to repay the indebtedness over a 12 months' period,
Do you perceive any legsl objections to this
arrangement ? -

b. Paragraph 2 of the dispatch provides that the Agency
will give the employee statements of '"net" salary
paid in 1953 and 1954 which would include reduction
of the amount refunded during those years from the
gross amount paid. This technique has been used
before in similar cases. Do you perceive any legal
objection to this practice?

c. Paragraph 3 of the dispatch provides for restoration
of the employee's leave, but points out that dus to
limitations respecting the amount of leave carry-
over, that he will forfeit 44 hours of annual leave
as of the end of 1952 and any amount acorued as of
the end of 1953 which is in excess of the normal
carry-over limitations. TYour advice is rsquested as
to whether or not persons-in a cover status are re-
quired to forfeit leave accrued in excess of statutory
limitations, or whether such leave may continue to
accrue and be held in escrow for such employees,

Nilis
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without regard to normael limitations, until they
return to an overt employment status? If it is de-
termined that such leave may be held in escrow
instesd of forfeited, we have the further problem of
determining the length of time which the employese
will be allowed after his return to an overt status,
in which to use such excess accumulated leave.

3, We would appreciate your prompt action on this in order
thaet s suitable dispatch may be released to this employee. We are
also interested in your reply to the above queries in order that

we may use the legal precedent established in this case in handling
other similar cases.

25X1A9A

Attachment
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